No. 20248 
In the 


United States Court of Appeals 


for the Ninth Circuit 


Hor Om Servicr, Inc., a New Mexico 
corporation, doing business as Graves 
Oil Company, 

Appellant, 
VS. 


WintrreD Becenti Hatt, individually, and 
Winirrep Becenti Harti as Administra- 
trix of the Estate of Joe Hall, 


Appellees. 


Appellant’s Opening Brief 


Evans, KircHet & JENCKES 
363 North First Avenue 
Phoenix, Arizona 85003 


Attorneys for Appellant | x Ee i) 
Of Counsel: AUG 2 5 1965 
JAMES L. Brown 
Box 1144 FRANK H. SCHMID, CLERK 


Farmington, New Mexico 87401 


SORG PRINTING COMPANY OF CALIFORNIA, 346 FIRST STREET, SAN FRANCISCO 94105 


Page 

(DEVOUT IFS 1 102) 0 gmt ee 1 
TSCHSYS CTO TGs WE so Hest Ho) 062) 01 tee tet ee tee ee eee eee ee PA 
“CSAS HOLT UGE eC) <1 an rte nee eee ee 2 
Th, ie sae e110) 0 at tee C2 | CA cee ne ee reer oe 2 

es Procedimal weisvory oe tie Case. ..c.cc.c.. 25 goers bs) 
|S GLAST oN OTTERS 0 eg 01 Rea nd ae Re ts Ne ee ee ee 6 
]S TPE TILIOW OUCH ge Se ere Near Re rekon ye eee sO ee 8 


I. Federal Question: Rights of Indian Women Marrying 


Bye cam eclgy eeree arrte ee Ra ce san, ere eee tose aes i 20 8 

II. Federal Question: Lease of Navajo Tribal Lands.......... i 

ee Diversity Om Cipiqemelt py Se oe Recta cee 14 
IV. Laek of Jurisdietion of Superior Court of the State of 

ArIZOMe Sitio as 4) Pronto COW. .o...: cece kw cecceseee 17 

Sian en TCTs cree ee aa Rete ie cess pu ev ons even aeceese de 19 

I SICH G31 Te SARS erp ee aS Oe 20 


“TABLE OF AUTHORITIES 


CASES Pages 


Brown v. Stufflebean, 187 F.2d 347, 349 (Ct. App. 10th Cir. 
iho] 53  aaeeeeeene ee ate ree siea eee ates mney 2... is 


Colliflower v. Garland, 342 I'.2d 369 (Ct. App. 9th Cir. 1965) ..10, Id 


Mermencdes v. Garza, 320 P 2d 048 9492050) C\ine, 1058) 18 
Hatch y, Merenson, 57 Wedigao" De Wits 1305 jae li, 
Horne vo blakeley 274 iia. Wi Ari 102) 18 


Native American Chureh v. Navajo Tribal Council, 272 F.2d 
WSL Cee pop) sal Oe Oy) ae eee 10 


Prinee v. New York Life Ins. Co., 24 F. Supp. 41 (D. Mass. 
HO, ee etnraty. 8 oe sac-cocetbecs See a, fees fda una 14 


Seideman v. Hamilton, 173 F. Supp. 641 (4.D. Penn. 1959)... 14 


Wilhaniss lice, coe Us. 2173 Edi 2d 250 (1050) Se 9 
TEXTS 
Banerorts Probate Practice (2nd Wditiow) S$ 272 1 
STATUTES 
AMIZ0na. eVvISCde stauutege © 14-4118) ce. ee ee 15, 16 
7 a es i ign Se cp ee aM a ee eee a mR eee 2, 1, 8, 9; laeells 
D1 ws Oe ORE as US oceans tree ee eee ene ne ea er ere 2, 1,12, 2a 
pital Lips, a8 Wee <p 5 Ween etree nee eee eer oe eo ene are BE net 2 
Peto Ws 4 WR a8 IP) re ee orlae aene nee eter erm RRRe 80583 2 
el) rs, Cee 2S es ee, os coe tea eases nn ee 2 
Doe Oro Gs a (5 real GIS) mee ea ee fa <P NEER oa Sl 2, 7,0, 12, loud 
Zoli Des 8 hea te sins aemeeenan eens ee em ee 2, 7, 8, 14, 15, 20 


HOPG Cas Inco e ee eee 9 


No. 20248 


In the 
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corporation, doing business as Graves 
Oil Company, 

Appellant, 
VS. 


Wryirrep Becenti HALL, individually, and 
Wryrrrep Becenti Hatt as Administra- 
trix of the Estate of Joe Hall, 


Appellees. 


Appellant’s Opening Brief 


OPENING STATEMENT 

Winifred Becenti Hall was sued in the court below 
individually and as Administratrix of the Estate of Joe 
Hall. In reality, however, there is onlv one physical person. 
In order to avoid the confusion created by referring to 
defendant alternatively as appellee and appellees, appellant 
continually throughout Appellant’s Opening Brief refers 
to defendant as “appellee”. In other words, ‘appellee” 
as herein used refers to defendant both individually and 
as Administratrix of the Estate of Joe Hall. Where appel- 
lant has intended to refer to defendant in a single capacity, 
the use of “appellee” has been properly conditioned or 
qualified within the particular sentence or paragraph, as 
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for example, “appellee individually” 


and “appellee as ad- 
Wimistratrix 
JURISDICTIONAL STATEMENT 
The jurisdiction of the District Court over the individual 
defendants is based on: 

(1) Diversity of citizenship and amount in contro- 
versy, and is conferred by 28 U.S.C.A. § 1332. 

(2) Federal question under 25 U.S.C.A. § 182 and 
amount in controversy, and is conferred by 25 
es CAs esac 

(3) Federal question under 25 U.S.C.A. $635 and 
amount in controversy, and is conferred by 28 


es CuN saeotican 


The jurisdictional facts and statutes are pleaded in para- 
graphs I, IT and III on pages 1 and 2 of the First Amended 
Complaint (Transcript of Record, pp. 55 and 956). 

The jurisdiction of this Court to review the District 
Court’s Amended Order and Judgment (1) granting appel- 
lee’s Motion to Dismiss Complaint and Motion to Dismiss 
First Amended Complaint for want of Jurisdiction, and 
(2) granting appellee’s Motion to Dissolve Temporary Re- 
straining Order, dismissing appellant’s Complaint, dis- 
missing appellant’s First Amended Complaint, dismissing 
the entire action, and denying appellant’s application for 
a preliminary injunction is conferred by 28 U.S.C.A. §§ 1291 
and 1294, with respeet to the dismissal for want of jurisdic- 
tion, and by 28 U.S.C.A. §§ 1292 and 1294, with respect to 
the denial of the preliminary injunction. 


STATEMENT OF THE CASE 
|. Statement of Facts 
The appellee is an Indian and was a member of the Navajo 
Indian Tribe at the time of her marriage subsequent to 
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August 9, 1888 to Junior Ray Hall also known as Joe 
Hall. Junior Ray Hall was at the time of said marriage 
and thereafter, until the time of his death, a white man 
and a citizen of the United States and was not at any time 
a member of any Indian tribe. 

Appellant is a corporation incorporated under the laws 
of the State of New Mexico and is a citizen of that State 
with its principal place of business at Farmington, New 
Mexico. 

On June 5, 1964 appellant as lessee and appellee indi- 
vidually as lessor entered into a written lease whereby 
appellant leased for a period of ten years from the Ist day 
of July, 1964 from appellee certain property in Navajo 
County, Arizona, located on the Navajo Indian Reservation 
(See Exhibit A, Transcript of Record, pp. 65 to 70). Said 
lease was approved by the Tribal Council and the Ad- 
visory Committee. Appellee individually prior to entering 
into said lease had acquired by lease said certain property 
from the Navajo Indian Tribe of which appellee was a 
member. Appellant caused to be constructed service sta- 
tion facilities on the leased premises at a cost in excess 
of $80,000.00, which service station facilities were leased 
by appellant to appellee and her then-living non-Indian 
husband under a Service Station Lease (See Exhibit B, 
Transcript of Record, pp. 71 to 77). Said Service Station 
Lease was to and did terminate under the terms thereof 
on December 7, 1964. Notice of termination was sent to 
appellee and her then-living husband by appellant (See 
Exhibit C, Transcript of Record, p. 78). 

Appellant re-entered the service station facilities on 
January 7, 1965, and padlocked the building and pumps, 
preliminary to reopening and operating the service station 
by itself or through its agents or lessees. Appellee for 
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reasons unknown to the appellant claims the right to re- 
main in possession of the premises, and has tlireatened 
and made physical attempts to prevent appellant from 
conducting the service station business on said leased 
premises. On January 19, 1965, appellee obtained Letters 
of Special Administration in the Superior Court of the 
State of Arizona in and for the County of Navajo directing 
appellee to collect, preserve, et cetera, the assets and prop- 
erty of her deceased husband, including said service sta- 
tion (See Transcript of Record, p. 86). Appellee has no 
right to possession of the premises (See Transcript of 
Record, pp. 57-58). 

Said service station premises are isolated from any 
community, and appellant does not have available to it 
any immediate protection from the threatened acts of 
appellee and her agents. Due to the isolated location of 
the premises, appellant desires to locate an employee there 
as soon as it is safe to do so, in order to protect the 
premises from vandalism and other destructive acts. Any 
trespasses, conflicts or altercations by appellee at the serv- 
ice station premises will cause irreparable and mnmediate 
injury, loss or damage to appellant, and appellant has no 
plain, speedy or adequate remedy at law, unless a tempo- 
rary restraining order is entered by the court below (See 
Transeript of Record, pp. 59-60). 

From time to time during the year 1964, at the special 
instance and request of appellee, appellant sold and de- 
livered certain goods, wares and merchandise to appellee 
and appellee incurred lability for rental payments, for 
which there is now due and owing to appellant, the sum of 
$25,701.20 with interest (See Transcript of Record, Count 
Two, p. 61). Durmg 1964, Graves Butane Co. of Midland, 
at the special instance and request of appellee, sold and 
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delivered goods, wares and merchandise to appellee for 
which there is now due and owing from appellee the sum 
of $765.93 with interest, said having been duly and regu- 
larly assigned to appellant (See Transcript of Record, 
Count Three, pp. 61-62). On November 11, 1965, defendant 
executed certain promissory note in writing, of which 
appellant is the owner and holder. Said note in the sum of 
$2,000.00, together with interest and attorneys’ fees, is due 
and demand has been made (See Transcript of Record, 
Count Four, pp. 62-63, and Exhibit D, p. 79). 


Il. Procedural History of the Case 

This action was commenced on January 20, 1965, in the 
United States District Court for the District of Arizona 
with the filing of a complaint seeking injunctive relief 
against and the recovery of money from Winifred Becenti 
Hall individually and as Administratrix of the Estate of 
Joe Hall (Transcript of Record, pp. 1-22). On January 
20, 1965 the Honorable Walter E. Craig, U. S. District 
Court Judge, issued a Temporary Restraining Order and 
Order to Show Cause, fixing appellant’s bond at $2,500.00 
(Transeript of Reeord, pp. 23-25). The bond was filed 
and approved on January 20, 1965 (Transcript of Record, 
pp. 26-27). Appellee was served with summons filed Feb- 
ruary 5, 1965 (Transcript of Record, p. 30). 

On February 8, 1965, appellee filed a Motion to Dismiss 
Complaint (Transcript of Record, pp. 35-48), and Notice 
of Motion to Dissolve Temporary Restraining Order 
(Transcript of Record, pp. 44-54). On February 10, 1965, 
appellant filed a First Amended Complaint (Transeript 
of Record, pp. 55-79). On February 12, 1965, appellee filed 
a Motion to Dismiss First Amended Complaint (Transcript 
of Record, pp. 80-87). 
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On February 12, 1965, argument was held before the 
Honorable Walter Id. Craig on appellee’s motions to dis- 
miss the complaints and Motion to Dissolve Temporary 
Restraining Order. The matter was taken under advise- 
ment and the temporary restraining order was continued 
in effect with the consent of both parties. 

On February 28, 1965, appellant filed Plaintiff’s Memo- 
randa in Opposition to Motion to Dissolve Temporary Re- 
straining Order, and to Motions to Dismiss Complaints 
and in Support of Entry of Preliminary Injunction (Tran- 
seript of Record, pp. 88-100). On March 1, 1965, appellee 
filed Defendant’s Memorandum in Support of its Motion 
to Dissolve Temporary Restraining Order, and Motion to 
Dismiss Complaint (Transcript of Reeord, pp. 101-116). 

On March 23, 1965, Judge Craig entered an Order grant- 
ing the motions of appellee to dismiss the complaints and 
appellee’s Motion to Dissolve Temporary Restraining Order 
for want of jurisdiction, and exonerating the bond filed 
pursuant to the temporary restraining order (Transeript 
of Record, pp. 117-119). On Apml 21, 1965, appellant filed 
a Notice of Appeal (Transcript of Record, p. 120). 

On April 22, 1965, Judge Craig entered an Amended 
Order and Judgment which amended the Mareh 23 Order 
by dismissing the entire action. On April 22, 1965, appel- 
lant filed an Amended Notice of Appeal (Transeript of 
Record, p. 123). 


SPECIFICATIONS OF ERROR 
1. The District Court erred in granting appellee’s Mo- 
tion to Dismiss Complaint for the reasons hereinafter set 
forth in paragraphs 6 and 7. 
2. The District Court erred in granting appellee’s Mo- 
tion to Dismiss Irst Amended Complaint for the reasons 
hereinafter set forth in paragraphs 6 and 7. 
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3. The District Court erred in granting Motion to Dis- 
solve Temporary Restraining Order of the appellee Wini- 
fred Becenti Hall, individually, and Winifred Becenti Hall 
as Administratrix of the Estate of Joe Hall, Deceased, for 
the reasons hereinafter set forth in paragraphs 6 and 7. 

4. The District Court erred in denying appellant’s ap- 
plication for a preliminary injunction for the reasons here- 
inafter set forth in paragraphs 6 and 7. 

>. The District Court erred in dismissing appellant’s 
Complaint, appellant’s First Amended Complaint and the 
entire action for the reasons hereinafter set forth in para- 
graphs 6 and 7. 

6. The District Court erred in holding that it was with- 
out jurisdiction over the controversy in question since 
jurisdiction exists over the person of appellee both in her 
individual capacity and in her capacity as Administratrix 
of the Estate of Joe Hall, there being no question that she 
was served with process, for the following reasons: 

(a) The matter in controversy is a federal question 
under 25 U.S.C.A. § 182, and arises under 28 U.S. 
Ores I3eli a). 

(b) The matter in controversy is a federal question 
under 25 U.S.C.A. § 635, and arises under 28 U.S. 
CARS 13314). 

(c) The matter in controversy is between citizens of 
different states, and arises under 28 U.S.C.A. 
§ 1382. 


7. The District Court further erred in holding that it 
was without jurisdiction over the controversy since the 
District Court does have jurisdiction over the subject mat- 
ter of appellant’s Complaint and appellant’s First Amended 
Complaint. There is no question of comity with the State 
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Courts of Arizona since the subject matter is not properly 
within the jurisdiction of any Arizona court sitting in pro- 
bate and since under Arizona law an Arizona state probate 
court Jacks jurisdiction to determine disputed questions of 
title to the property allegedly of a decedent. Appellant’s 
pleadings, which must be taken as true for purposes of 
appellee’s motions, allege that appellant has exclusive 
right to the property in question and that appellee has no 
right to possession thereto. 


ARGUMENT 


We have assumed, at least in this opening brief, that 
the amount in controversy exceeds $10,000.00 exclusive of 
interest and costs as required under 28 U.S.C.A. §§ 1331 
and 1332 in that it was not dealt with by the court below 
in its Order of March 25, 1965 (See Transcript of Record, 
pe le 


1. Federal Question: Rights of Indian Women Marrying White Men 


The court below reasoned that it lacked jurisdiction in 
part because the controversy involved an Indian defendant 
(Transcript of Record, p. 119). However, Section 182 of 
Title 25, United States Code Annotated, provides as fol- 
lows: 


“$182. Rights of Indian women marrying white men; 
tribal property 

Kivery Indian woman, member of anv such tribe of 
Indians, who may be married on and after August 9, 
1888, to any citizen of the United States, is declared to 
become by such marriage a citizen of the United States, 
with all the mghts, privileges, and immunities of any 
such citizen, being a married woman: Provided, That 
nothing in this section contained shall impair or in 
any way affect the right or title of such married woman 
to any tribal property or anv interest therein. Aug. 9, 
lese7e, olo,s8 2.20 Stale ooe. 


9 
Said section begs the question: What are “all the rights, 
privileges, and immunities of any such citizen, being a 
married woman’? Certainly one of these rights is that the 
citizenship of the wife is that of her husband, This right 
will be discussed more fully with points and authorities 
under point III. Another of these rights is set forth in Sec- 
tion 1982 of Title 42, United States Code Annotated, which 
provides as follows: 

“$1982. Property rights of citizens 
All citizens of the United States shall have the same 
right, in every State and Territory, as is enjoyed by 
white citizens thereof to inherit, purchase, lease, sell, 


hold, and convey real and personal property. R.S. 
§$ 1978.” (KHmphasis added. ) 


Appellee should be estopped from now denying that she as 
an Indian married to a white man does not possess the right 
to sub-lease the property in question under the same terms, 
conditions and legal consequences as white citizens. 

Not one case relied on by the court below in its opinion 
deals either with an Indian defendant married to a white 
man or with Section 182 (Transcript of Record, pp. 118- 
m9). In Wilkams v. Lee, 308 U.S. 217, 3 L. Ed. 2d 251 
(1959), cited by the court below, the suit was for payment 
for goods sold reservation Indians by plaintiff, a non- 
Indian operating a store on the reservation. In the instant 
appeal we are concerned with an Indian married to a white 
man who by virtue of said marriage is guaranteed “all the 
rights, privileges, and immunities of any such citizen [of 
the United States], being a married woman.” Can it be 
argued that such an Indian enjoys only those rights of the 
reservation Indians in the Williams case? We think not. 
Moreover, the Williams case involved the jurisdiction of 
the Arizona courts, not the Federal courts dealing with 
Federal questions. 
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In Native American Church v. Navajo Tribal Council, 
2(2 F.2d 131 (Ct. of App. 10th Cir 1959), cited be thecoum 
below, the Court held that the Federal court lacked juris- 
diction. However, that holding must be restricted to the 
following language of the Court: "* * * the Federal courts 
are without jurisdiction over matters involving purely 
penal ordinances passed by the Navajo legislative body for 
the regulation of life on the reservation.” (Supra, at 154.) 
In the instant appeal we are not even concerned with any 
of those eleinents, namely: 


(1) “purely penal ordinances,” 
(2) “passed by the Navajo legislative body,” 
(3) “for the regulation of life on the reservation.” 


Furthermore, that holding only apphes when all those ele- 
ments are present. We are here concerned with leases 
entered into under a Federal statute (discussed more fully 
under point IJ) between white men who were not within 
the confines of an Indian reservation avd an Indian woman, 
with the rights of any citizen of the United States married 
to a white man, and her white man husband. In the Native 
American Church ease the church and all the parties were 
within the confines of the Navajo Indian Reservation. 
Furthermore, we are concerned with the rights of said 
Indian woman not only individually but also as the adminis- 
tratrix of her now-deceased white husband’s estate. 

Colliflower v. Garland, 342 F.2d 369 (Ct. of App. 9th Cir 
1965), cited by the court below, does not support that court’s 
dismissal of appellant’s case for lack of jurisdiction, In 
that case the Court took jurisdiction in a habeas corpus 
proceeding and inquired into the legality of the detention 
of an Indian pursuant to an order of an Indian court. The 
Court held: 


It 


“In spite of the theory that for some purposes an 
Indian tribe is an independent sovereignty, we think 
that, in the light of their history, it is pure fiction to 
say that the Indian courts functioning in the Iort Bel- 
knap Indian community are not in part, at least, arms 
of the federal government. Originally they were created 
bv the federal executive and imposed upon the Indian 
community, and to this day the federal governinent 
still maintains a partial contro! over them. In [ron 
Crow v. Oglala Sioux Tribe of Pine Ridge Res., supra, 
the court held that comparable Indian courts ‘have been 
authorized by federal legislative action’ (231 F.2d at 
94) and that ‘federal legislative action and rules 
promulgated thereunder support the authority of the 
(iribal Courts’. (id, at Jb) 


“T8] Under these circumstances, we think that these 
courts function in part as a federal agency and in part 
as a tribal agency, and that consequently it is com- 
petent for a federal court ina habeas corpus proceed- 
ing to inquire into the legality of the detention of an 
Indian pursuant to an order of an Indian court.” 
(Supra, at 378-579.) 


Moreover, regardless of how the court below determined in 
what manner the Colliflower case supported its own action, 
that case must be limited to its facts. As the Court in Colli- 
flower itself stated: 


“We confine our decision to the courts of the Fort 
Belknap reservation. The history of other Indian courts 
may call for a different ruling, a question which is not 
before us.” (Supra, at 379.) 


In Hatch v. Ferguson, 57 Fed. 959 (D. Wash. 1893), 
decided shortly after the enactment of Section 182, the 
Court discussed the nature of the rights, privileges and 
immunities of an Indian woman married to a white man. In 
discussing diversity the Court in [atch said: 
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“* * * the evidence shows that upon her marriage she 
voluntarily took a residence apart from the tribe to 
which she belonged, and adopted the habits of civilized 
life, by reason of which fact and her marriage to a 
citizen she is entitled to the same rights as other female 
citizens. * * * Being a citizen of the United States and 
a resident of the state of Oregon at the time of the com- 
mencement of this suit, she is also a citizen of the state 
of Oregon, and entitled to prosecute this suit in this 
court against the defendants, who are citizens of the 
State of Washington.” 


In other words, the Court coneluded that such a woman 
could maintain a suit in the I’ederal courts against citizens 
of other states. Appellant maintains that the converse of 
this must be true or the principle laid down in the Hatch 
case itself cannot stand, 

Appellant maintains that any action arising under Sec 
tion 182 is an action arising under the laws of the United 
States and that the district courts should have original 
jurisdiction as provided under 28 U.S.C.A. § 1331(a). 


Il. Federai Question: Lease of Navajo Tribe Lands 


Section 635 of Title 25, United States Code Annotated, 
provides for the leasing of restricted Navajo Tribe lands 
and lands held in fee sunple by the Navajo Tribe. Under 
this Section land may be leased by the Tribe or by members 
thereof. 

The land which is the subject of this appeal was leased to 
appellee individually by the Navajo Tribal Couneil, and 
was in turn subleased to appellant with the written approval 
of the Tribal Couneil and Advisory Committee. Said land 
is within the purview of Section 635, and said leases were 
entered into pursuant to Section 635. 
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Not one ease relied on by the court below in its opinion 
deals with a lease or sublease entered into pursuant to 
Section 635, or any other Federal statute. Nonetheless, the 

court below reasoned: 

ee this Court is wathout jurisdiction over a con- 
troversy arising out of a lease and sublease of re- 
stricted Indian land within the confines of the Navajo 

Invdian Ineservedion ~"™.’ 


The very reasoning which led the court below to conclude 
that it did not have jurisdiction should have led it to con- 
elude that it did have jurisdiction. 28 U.S.C.A. $ 1331(a) 
clearly provides that in any action arising under the laws 
of the United States, the district courts shall have original 
jurisdiction if the jurisdictional amount is present. 
As the Court stated in Brown v. Stufflebean, 187 F.2d 
pei, ot (Ct. App. L0th Cir, 1951) : 
“The trial court [District Court of the Mastern Dis- 
trict of Oklahoma] sustained its jurisdiction over the 


suit as one arising out of the laws of the United States 
and involving the requisite amount in controversy. 


“While the object of the suit is to cancel or nullify 
deeds of conveyance, 2t has its genesis in the Act of 
Congress relating to the alienability of Indian Lands. 
[25 U.S.C.A. § 355.] The right asserted is a federally 
created right, and a federal statute is invoked as a basis 
for the relief sought. The court therefore had juris- 
diction over the subject matter and the parties. See 
Board of County Commissioners of Creek County v. 
Seber, 10 Cir., 150 F.2d 665, affirmed 318 U.S. 705, 
joo Ct. 920, Sf Lid, 1082. enelly Oil Co. v, Phillips 
Petroleum Co., 339 U.S. 667, 705 Ct. 876, 94 L.Ed. 
1194.” (Imphasis added.) 


Appellant’s suit is to enforce certain lease agreements and 
has its genesis in an Act of Congress relating to the 
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alienability of Indian Lands, 25 U.S.C.A. § 635. As in the 
Brown case, this very fact gave the court below jurisdiction. 


Hi. Diversity of Citizenship 


Ags stated under point I, one of the rights of a married 
woman 1s that the citizenship of the wife is that of her 
husband. In the case of Seideman v. Hamilton, 173 F.Supp. 
641 (1.D. Penn. 1959) (affirmed 275 F.2d 224, cert. den. 
4 L.iéd.2d 1517), plaintiff, a Pennsvlivania citizen, was 
suing defendant for injuries sustained as a result of a 
collision with defendant’s automobile in Delaware. Defend- 
ant had lived in Pennsylvania prior to the death of her 
husband. After his death she continued to maintain the 
Pennsylvania home although she traveled extensively and 
visited with her parents in Delaware from time to time. 
Defendant moved to dismiss for lack of diversity jurisdic- 
tion, 28 U.S.C.A. § 1332. The Court in granting defendant’s 
motion held: “In the instant case, defendant’s marriage 
conferred upon her the citizenship of her husband.” (Supra, 
at 643.) The Court went on to say that there was no showing 
of any intent to or physical change of domicile by the de- 
fendant. 

In Prince v. New York Life Ins. Co., 24 F.Supp. 41 
(D. Mass. 1938), plaintiff, a married woman, was suing 
individually and as an administratrix. The Court held: 


“These actions, removed from the State court, are 
before this court on plaintiff’s motions to remand. 
Plaintiff contend that this court is without jurisdiction 
inasmuch as there is no diversity of citizenship. In 
one case, plaintiff sues in her capacity as administra- 
trix, but since, in such an action, the citizenship of the 
administratrix controls (Mecom vy. Fitzsimmons Co., 
984 U.S. 183, 52 8.Ct. 84, 76 Li, Ed. 233, 77 A.1 te QUSTe 
the same issue is presented in both cases. That issue is 
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whether on September 9, 1936, when the actions were 
commenced, the plantiff was a citizen of New York 
State. If so, there was no diversity of citizenship. 


[2] Plaintiff is a married woman, and her citizenship 
is that of her husband.” (Supra, at 41.) 


Appellant contends that inasmuch as appellee’s husband 
was a domiciliary of Arizona and inasinuch as there has 
been no showing that appellee intended to or did in fact 
change her domicile, at the time of the filing of this suit 
appellee as a married woman possessed the citizenship of 
her husband, which was Arizona citizenship. Therefore, 
since appellant is a New Mexico corporation the proper 
diversity exists to give the court below jurisdiction under 
oo U.S.C.A, § 1332. 

Moreover, since appellee was appointed adininistratrix 
over her deceased husband’s estate by the Superior Court 
of the State of Arizona sitting as a Probate Court it must 
be that appellee was competent to so be appointed. Arizona 
Revised Statute § 14-418 in part provides: 

“S$ 14-418. Persons not competent to be administrator 
“A person is not competent to serve or to be ap- 
pointed as administrator who is: 


“3. Not a bona fide resident of this state and a 
citizen of the United States, except in ancillary pro- 


bate.” 


In other words, by requesting appointment and being so 
appointed appellee has in fact admitted that she is “a 
bona resident” of Arizona, and not a resident of the Navajo 
Indian Reservation. Since it has not been shown by ap- 
pellee that she has a domicile elsewhere, appellant main- 
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tains that appellee’s state of bona fide residence, namely 
Arizona, must be presumed to be her state of domicile. 

It seems incongruous that appellee could be a resident 
of Arizona under A.R.S. § 14-418, that appellee’s husband 
could be a citizen of Arizona, and that appellee, without 
showing a domicile separate and apart from that of her 
husband, could be a citizen of any place but Arizona. Again 
it is urged by appellant that appellee in marrying a white 
man took his citizenship. Furthermore, such a grant under 
20 U.S.C.A. § 182 is based on the act of marriage and there 
is nothing contained in the statute which expressly or 
unpliedly retracts this grant on the death of the husband. 
To hold otherwise, would be to give Indian women married 
to white men a status different from that accorded other 
women married to white men which is clearly not the 
intent of Section 182. 

Furthermore, appellee in submitting herself to the juris- 
diction of the Superior Court of the State of Arizona 
sitting as a Probate Court has disavowed any protected 
status she might formerly have had as an Indian and should 
be estopped from now using her race as a sword to thwart 
justice. If this is not so, white men would be wise to have 
Indians appointed in State courts as their executors, trus- 
tees, guardians, et cetera since such would prevent any 
suits by adverse parties in the Federal courts. It is incon- 
ceivable that this is the intended result of the privileged 
position enjoyed by Indians, particularly in hght of 25 
DeSC sage ers, 

Appellant would further point out that Defendant’s Mem- 
orandum in Support of its Motion to Dissolve Temporary 
Restraining Order, and Motion to Dismiss Complaint con- 
eedes that appellee is a citizen of the State of Arizona (See 
Transcript of Record, p. 101). 
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IV. Lack of Jurisdiction of Superior Court of the State of Arizona 
Sitting as a Probate Court 

Undoubtedly the court below was influenced in its deci- 
sion by the fact that appellee was appointed administratrix 
by the Superior Court of the State of Arizona sitting as a 
Probate Court and by the fact that decedent’s estate 
was being probated before that court. Although these issues 
are not specifically dealt with in that court’s March 238, 1965 
Order (Transcript of Record, pp. 117-118), they were raised 
and argued by both appellant and appellee in their plead- 
ings. 

Appellant maintains that the Superior Court of the State 
of Arizona sitting as a Probate Court lacks the necessary 
jurisdiction to determine title to these lands, that is, the 
Superior Court of the State of Arizona sitting as a Pro- 
bate Court lacks jurisdiction to determine whether or not 
appellee and the Navajo Indian Tribe could alienate the 
title to these lands by leases under 25 U.S.C.A. § 635. 

There is considerable authority for the proposition that 
a court sitting as a probate court lacks jurisdiction to 
determine disputed titles to the property of the estate of a 
decedent. A general statement of the rule is contained in 
Bancroft’s Probate Practice (2nd Edition) § 27 as follows: 

“Tt is thoroughly established that in probate pro- 
ceedings title to property as between the estate, the 
heirs or devisees, and a third person may not be tried. 
Thus a superior court, sitting in probate, has no juris- 
diction or authority to determine disputed titles to the 
property of the estate of a deceased person. The rule 
extends to disputes as to the ownership of personalty 
as well as to title to realty. It is broad enough to 
preclude the assumption of jurisdiction of any dispute 
which exists between the heirs or representatives and 
third persons where the controversy is not incidentally 
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involved in the clear exercise of the court’s probate 
functions.” 


The rule set forth above has been recognized in Arizona as 
indicated by Horne v. Blakeley, 274 P. 173, 174 (Ariz. 1929). 
There the Court said: 


“It is unquestionably the rule of law in this state 
that the superior court, in the exercise of probate 
jurisdiction, has no jurisdiction whatever to try or to 
determine a claim of title to property, listed as part of 
the estate, made by a stranger thereto. The precise 
question has been before us in the case of lstate of 
Tamer, 20 Ariz. 232, 179 P. 644. Therein we stated: 

‘““*Aside from that, we are unable to find any law 
in our statutes authorizing the superior court, while 
exercising probate jurisdiction, to entertain a peti- 
tion from a stranger asking that certain of the as- 
sets of the estate of the deceased person be turned 
over to her, and certainly there is no authority in 
law empowering the superior court, while acting in 
matters of probate, to make the order we are con- 
sidering. If part of the inventoried and appraised 
assets of an estate of a deceased person is claimed 
by a stranger or third person as his, the jurisdiction 
to try and determine his rights is not in the probate 
court, but in the superior court exercising law and 
equity powers. * * * That the superior court, acting 
in a probate matter, was without power or juris- 
diction to enter the judgment appealed from, there 
seems no doubt.’ ” 


This rule was reiterated by the Arizona Supreme Court in 
Fernandez v. Garza, 320 P.2d 948, 949-950 (Ariz. 1958) as 
follows: 

“She is not claiming to be an heir or a creditor of the 


estate but as a stranger she claims ownership of part 
of the property which the admunistratrix has represent- 
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ed as the property belonging to the estate. The probate 
court can do nothing effectively concerning such a 
claim. A dispute of this nature cannot be decided by 
the probate court. Its judgment in that respect is a 
complete nullity for lack of jurisdiction. Horne v. 
Blakely, 35 Ariz. 39, 274 P. 173.1f in fact some of ap- 
pellee’s property is embodied in the decree of distribu- 
fom, to that extent inas a nullity, Jent v. Brown, Okl., 
280 P.2d 1005, and through the appropriate remedy in 
a court of general jurisdiction proper rehef may be 
had.” 


Since the Superior Court of the State of Arizona sitting 
as a Probate Court could not have determined the title of 
the alleged decedent to the property in question when the 
same was claimed adversely by appellant and since for the 
purposes of appellee’s motions to dismiss it must be as- 
sumed that appellee’s right to possession of the subject 
property both individually and as the administratrix of 
her husband’s estate had terminated, the court below by 
entering the Temporary Restraining Order did not inter- 
fere with the valid exercise of jurisdiction of the State 
Court and it will not interfere with such jurisdiction by 
entering a preliminary injunction against appellee in her 
two capacities. 


CONCLUSION 


This Court should reverse the District Court’s Amended 
Order and Judgment which (1) granted appellee’s Motion 
to Dismiss Complaint and Motion to Dismiss First Com- 
plaint for want of jurisdiction, and (2) granted appellee’s 
Motion to Dissolve Temporary Restraining Order, dis- 
missing appellant’s Complaint, dismissing appellant’s First 
Amended Complaint, dismissing the entire action, and deny- 
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ing appellant’s application for a preliminary injunction. 
This Court should find that the District Court in fact has 
Jurisdiction under 28 U.S.C.A. $1331(a) and/or under 28 
U.S.C.A. § 1332, as urged by appellant. 
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